
March 28, 1956 

Honorable W. F. Baber, 0. D. opinion No. MS-256 
President, Texas State Board of 
Bxaminere in optometry Re: Vqlidfty of proposed rules 

1928 Fanuin Street relating to the authority of 
Venmn,Texas the B&d to cancel, revoke 

or suspend the license of an 
Dear Dr. Baber: optometrist. 

You have requested our opinion on the validity of proposed rule6 
to be adopted by the Texas State Board of Examiners in Optometry. Each of 
the proposed rules concerns the exercise of the Board's power to cancel, re- 
voke or suspend the operation of licenses granted by the Board. The proposed 
rules, which are attached to this opinion &s an appendix, relate to (1) "Basic 
Campetence," (2) "Price and Bait Advertising," and (3) "Corphate &&ice." 

.The rule-making power of the Board Is stated In Article 4556, Vernon’s 
Clvll Statutes, as follows: 

I . . . The Board shall have the power to mak! such rules and 
regulatiomnot lnconwirrtent ulththfe lavaamsybeneceeaaryfor 
the performance 0r ite duties, the regulation of the practice of 
.optometryaadthe enforcement of this Act.." 

The Legislature has the power to define optometry, to prescribe the 
duties of optometrists, to provide for "basic competence," to prohibit 'price 
and bait advertislng,"~ apd to prohibit "corporate practice." Willlsmon Y. 

==P=- 
348 U.S. 483 (1955); Abelson v. State Board of Optometrists, 

5 H.J. 12, 75 A.2d 867, 22 A.L.R.2d 929 (1950); Perlow v. Board of Dental 
Examiners l27 N.E.2d 306 (Sup. Jud. Ct. of Mass. 1955); Baker v. State, 2&O 
s.w.2a924 Tex. 
powers.. 

Grim. 1922). The Legislature cannot delegate its legislative 
Trker Y. Car&& 116 TeX, 572, ~$6 S.W. ,107O (1927); Abeleon v. 

State Board of Optometrists, supra. The Legislature may, afterdeclaringa 
policy and fixing a primary standard, confer upon an administrative agency 
the power to fill up the details by prescribing rules and regulations to carry 
out the legislation. Margolin v. State, 295 S.W.2d 775 (Tex.Crim. 1947); 
Williams v. State, 176 S.W.2d 177 (Tex.Crlm. 1943). But rules or regulations 
cannot conflict with the atatutee nor can they mbvert or enlarge oz"thc St&u- 
tory authority or policy. Teacher Retirement System,v. Duckxorth, 260 S.W.iZd 
632 (Tex. Civ. App. 1953, adopted by the Supreme Court 264 S.W.2d 98); Abelson 
v. State Board of Optometrists, supra. 

The grounds for the exercise of the Board's poner to cmcel, revoke 
or suspend a license are stated In Article 4563, V.C.S. The Board may adopt 
rules and regulations governing iis conduct in the exercise of this power (So 
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long as they are not lucousi6tent with the procedure prescribed by Article 
4563) and stating the extent to which this power will be used. But the Roard 
canuot legislate. The LegiaLature has stated the ouly grounds which confer 
such power on the Board. ~Since au adalnistrative agency cannot by the adop- 
tic+ of rules or regulations increase its authority granted it by the Legis- 
lature, uo vu& or regulation ,can list any additional grounds for cancellation, 
revocation or sunpension oi a license. 

Proposed Rule Ho. 1 lists twelve requirements in the examiuation 
of patients and declares that the failure to comply with any of the require- 
menta shall be ccnsidered,a violation of subdivision (c) of Article 4563. 
Proposed Rule Ro. 2 lista various activities in regard to the nature of adver- 
tising which the Board considers to constitute fraud, deceit or aisrepresenta- 
tied in violation of subdivision (b) of Article 4563. Proposed Rule No. 3 
lists eight activities which the Board considers to be a violatlon.of subdi- 
vision (1) of Article 4.563. 

The LegidatUre hasmadetheBoardt.he fact-findingagency in eon- 
nectlon with violations of Article 4563. 'State Board of Raminers in~optometry 
v. Marlow, 257 S.M.2a~761 (Tex.Civ.App. 1953). Ina hearfngpursuant to the 
provieions of Article 4563, it ie the duty of the Board to determine existence 
of the essential ultimate facts constituting a violation of Article 4563 as 
dfatinguisheafromaberelyeviaentiargfacts. The difference between "eviden- ~. 
Wary facts" ana "ultimate facts" is that evidentiary facts are facts neces-' 
sarytoprovethe essentfaltitf.aate fact, while the ultimate fact Is the 
logical conclusion derived from evldentiary facts and is the final resulting 
effect reached bv the urocesses of logical reasonins from evidentiarv facts. 
The Bvergreenn Y. Runa& lklr. 26 se, 152 A.L.R. ilb7 (C.C.A.2d 19‘44, cert. 
den. 323 U.S. 720); Texas Rmployers Ins. Ass91. v. Reed, 150 S.W.2d 858 (Tex. 
Civ.App. 1941; error diem.i judg.cor.) 

Applying the foregoing tests we will now conaider each rule. 

PROPOSEDRULENO.1 

The ground for revocation nor suspension of a license stated in sub- 
ditieion I of Article 4563 IS "that aid . . . licensee is unfit or incow 
petent by reawm of negligence." 

While the activities prohibited may be evidentiary of unfitness or 
incompetence by reason of negligence, it Is our opinion that proof of such 
activity is not the ultimate fact to be determined by the Board end will not 
necessarily constitute as a matter of law a violation of subdivision (c). 
Therefore, you are advised that ProposedRule No. 1 is invalid for thereason 
that it attempts to give the Boardauthority to cancel, revoke or suspend a 
,license on grounds not prescribed by the Leglsl+re. 
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PROPOSRBRULENO. 2 

The ground for revocation or suspension wtated in subdivision (b) 
of Article 4563 is "that said . . . licensee is guilty of any mud, deceit 
or misrepresentation in the practice of optometry or in his seeking admission 
to such practice." 

Subdivision (h) of Article 4563 states aw a ground for revocation 
or suspension "that said licensee directly or indirectly employs solicitors, 
canvassers or agent6 for the purpose of obtaining patronage." 

Subdivision (h) does not apply to advertisement in newspapers, radio, 
television, etc., but applies only to the employment of solicitors, canvassers 
and similar agents. Compare subdivision (h) of Article 4563 with subdivisions 
(f) through (r) of Article 752b of Vernon's Penal Code relating to the practice 
of dentistry. 

Subdivision I condemns any fraud, deceit or misrepresentation in 
the practice of optometry. An ewwential element of fraud, deceit or miwrep- 
resentation is a false or misleading representation. We do not question that 
the types of advertising interdicted in Propowed Rule No. 2 would be fraudu- 
lent or deceitful if the representations were untrue. It may also be conceded, 
for the wake of argument, that this kind of advertising is frequently used 
by the ~~wc~p~louw practitioner to mislead and deceive the public. But the 
fact that some advertisements of this kind might be proved to be fraudulent 
&es not justify a conclusion that all such sdvertl6ement.s are fraudulent. 
Under the proposed rule it would not be necessary, in order to make out a vio- 
lation, to whov that the reprewentation made in the advertisement waw false 
or misleading, and the perwon charged would not be allowed to show as a defense 
that the representation was in fact not false or misleading. 

Therefore, it is our opinion that Proposed Rule 2 is invalid for 
the reason that it attempts to give the Board authority to cancel, revoke or 
suspend a license on ground6 not prescribed by the Legislature. 

PROPOSED RULE NO. 3 

Subdivision (i) authorize6 the Board to cancel, revoke or suspend 
the license of an optometrist for the following reason: 

"(i) That said licenwee lends, leases, rents or in any other 
manner places his license at the disposal or in the service of any 
person not licensed to practice optometry in this State." 

Neither a corporation nor an individual not licensed to practice 
optometry is permitted to practice through a licensed employee. The purpose 
of the Legislature in enacting BUbd.ivlSiOn (i) of Article 4563 was to curb 
the practice of optometry by unauthorized individuals or corporation6 by per- 
mitting the Board to cancel the license of any optometriwt who aids such per- 
son in such unauthorized practice. See State Board of Examiners v. Marlow, 
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257 S.W.2d 761 (Tex.Civ.App. 1953); Rockett v. Texas State Board of Medical 
Rxaminers, decided by the San Antonio Court of Civil Appeals on February 1, 
1956 yet reported). 

Subdivision 1 of Proposed Rule No. 3 is valid for the reason that 
optomstry can be practiced only by licensed individuals and there is no aiw- 
tinction betvaen the practice and the purely business side of the practice. 
Parker v. Board of Dental Rxaminers, 14 P. 26 67 (Cal.Sup. 1932); 

Subdivisions 2 through 8 list certain rules, ucmobwe-ce of which 
the Board will consider to be a violation of subdivision (I) of Article 4563. 

~,;m 

It is our opinion that the prohibited activities will not necessarily con&i- :~:; 1 
tute a violation of subdivision (I), but are merely evidentiary of a violation. ::::- : 
Pvoof of a violation of one or more of subdivisions 2 through 8 of Proposed -’ 
Rule Ro. 3 will establish evidentiary facts tendiug to prove the essential :: 
ultimate fact that an optometrist placed his license at the disposal or in 
the service of a person not licensed to practice iu this State, but will not 1'; 
constitute proof per se of the essential ultimate fact necessary to constitute 
a violation. 

It is therefore our opinion that, except for subdivision 1, Proposed 
Rule Bo. 3 is *valid for the reason that it wtates grounds for caucellatiou, 
revocation or Suspension of the license of an optometrist which are not pre- 
scribedby the Legislature. 

It is the opiuion of this office that each of the proposed rules 
attampts to enlarge the authority of the Board to cancel, revoke or suspend 
the liceme of an optometrist by making evidentiary matters a violation of :., 
Article 4563 and making violations of these rules grounds for cancellation, 
revocatiou or suspension of licenses. In view of the authorities cited in 
this opiniou, you are advised that the Board does uot tive such authority. 

During our study of this matter ue have received a number of briefs 
in support of the validity of the proposed rules. To discuss separately all 
the contsnticuw made in these briefs and the authorities cited in their wup- 
port would make this opinion unduly long, but we do vish to ackuowledge the 
briefs and to point out generally the.iuapplicsbility of the authorities re- 
lied on. 

We are not concerned iu this opinion uith the question of whether 
the Legislature could validly enact the provisions embodied in the proposed 
rules or whether the Board could do so under a proper delegation of authority 
fromthe Legislature. The only question which it has been necessary for US 
to consider is whether, under the present law, the Legislature has delegated 
to the Board the power to make these particular rules. Cases which affirm 
the power of the Legislature to enact similar provisions have no bearing on 
this question. Therefore, the only cases which w shall note specifically 
in this opinion are those which involve a delegation of authority to an admin- 
istrative body to promulgate similar rules and those which might be taken to 
hold that proof of acts prohibited in the proposed rules establishes per se 
a violation of the statutory provisions. 
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N.Y.S.2d 821), the Legislature had made "unprofessional conduct" a ground for 
revocation of licenses and had expressly delegated to the administrative agency 
the power to determine what constituted unprofessional conduct in advertising. 
In these cases the adminiwtrative rule6 prohibiting the kind of advertising 
described in Proposed Rule No. 2 were sustained because it was deemed to be 
unprofewwional conduct regardless of whether it was fraudulent. The grounds 
for revocation or suspension which are stated in Article 4563, V.C.S., do not 
include unprofessional conduct. A rule which stated a ground for revocation 
not wet out in Article 4563 would clearly be inconsistent with the statute. 

The same distinction is also present in the case of State Board of 
Dental Examiners Y. Bohl, 174 P.2d 998 (Eens. Sup. 1946), where the rule was 
based on a statutory prohibition against "dishonorable conduct." 

Fisher v. Schumacher, 72 So.2d 804 (Fla. Sup. 1954), was rendered 
upon a four-to-three dsciwion. Ue think the correct rule was stated in the 
dissenting opinion, which followed Abelsonfs,Inc. Y. New Jersey State Board 
of Optometrists, 88 A.2d 632 (N.J. Super. 1952). 

Rithols v. Johnson, 17 N.W.2d 590 (Wis. Sup. 1945), contains lan- 
guage which might be taken to sustain the view that the kinds of advertising, 
prohibited in Proposed Rule No. 2 are on their face In violation of subdivi- 
sion (b) of Article 4563. The distinction, however, lies in the fact that 
the Wiwconwin statute prohibited advertising which "will tend to mislead or 
deceive the public." The difference between .conduct which has a tendency to 
deceive or to p-te fraud and conduct which is actually deceitful or fraudu- 
lent (as required by the Texas statute to support a revocation or wuwpenwion) 
is illuwtrated in the following quotation from Semler Y. Oregon State Board 
of Dental Examiners, 34 P.2d 3ll (Ore. Sup. 1934): 

"It may be that the appellant acted in good faith end that 
the representations made in his advertisements express the truth, 
but such is beside the question. The more pertinent inquiry is: 
Does the kind of advertising prohibited afford the unwc~pulous 
practitioner a means of perpetrating fraud and deception upon 
his patients?" 

We have stated that proof of the various activities which the pro- 
posed rules declare to be violationw of the statute might be evidentiary of 
the ultimate facts which must be established under Article 4563. It is hardly 
necessary for UB to point out that the power of the Board to revoke or suspend 
licenses for violations of subdiviwion (b), (c) or (I) of Article 4563 upon 
proof of these evidentiary facts along with the other evidentiary facts nec- 
essary to establish the ultimate fact is not dependent upon the prior promul- 

i 

gation of any rule or regulation. However, while the Board cannot make these 
acts violationw per we, vre think it would be within the power of the Board 
to pro&gate rules making these activities prima facie evidence of a violation 
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of the statute sud placing upon the person charged the burden of producing 
evidence to refute the prima facie p~wumption. Various other changes in word- 
ing and substance Would also be necessary to put the rules into proper shape, 
but the following suggested changes will indicate the effect which the rules, 
could be givan: 

In Rule Iio. 1, changs paragraph lj to read: 

"Phe wilful or repeated failure or refusal of an optometrist 
to comply with auy or the foregoing requirements shall be consid- 

eredby the Board to constitute prim facie evidence that he is 
uufit or iucompstent by reascu of negligence within the meaning 
of Article 4563(c), Revised Civil Statutes of Texas, and shall be 
sufficient grouud for the filing of charges to revoke or suspend 
his license. The charges shall state the wpecific instances in 
which it is alleged that the rule was not complied with. Upon a 
bearing pursuant to the filing of such charges, the person charged 
shall bave the burdeu'of ewtabliwhing that compliance with the 
rule'in each instance in which proof is adduced that it was not 
complied with was not necessary to a proper examination of the 
patient in that particular case." 

In Rule Ro. 2, cha$ge paragraph 3 to read: 

"l!hs wilful or repeated nonobservance by an optometrist of 
any of the foregoing provisions shall be considered by the Board 
to constitute prima facie evidence that he is guilty of fraud, 
deceit or misrepresentation in the practice of optometry within 
the meaning of Article 4563(b), Revised Civil Statutes of Texas, 
and shall be sufficient ground for the filing of charges to re- 
voke or Buspen. his license. Upon a hearing pursuant to the 
filing of such charges, the person charged shall have the burden 
of establishing that he has not been guilty of fraud; deceit or 
misrepresentation. 

"If the advertisement represents that any part of his serv- 
ice la free, he wbw,ll have.the burden of establishing the truth 
of the statement and of showing that his charge for other serv- 
ices or materials furnished to patients receiving the free serv- 
ice is not in excess of the amount customarily charged (or which 
would be charged) by other optometrists in the sama locality or 
in similar localities for similar services or materials, not in- 
cluding the services or materials which are advertised as free. 

"If the advertisement represents that his charges are cheaper 
or more reasonable, he shall have the burden of establishing the 
truth of the statement and of shoving that his charge for the 
services and materials actually furnished to his patients is 1eSW 

than the amount customarily charged by other persons for similar 
services and materials in the same locality or in similar locali- 
ties. 
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"If the adm?~isaaent represents that the services or materials 
furnished by him e.re superior in euy uay, he shall have the burden 
of establishing the truth of the statement and of showing wpecifi- 
tally wherein the services performed by him are superior to the 
services of optometrists generally or wherein the materials are 
superior to those used by optometrists or opticians generally;" 

In Rule No. 3, chauge paragraph 9 to read: 

'The nonobservance by an optmetriwt of any of the foregoing 
rules shall be couwidered by the Board to constitute prima facie 
evidence of a violation of Article 4563(i), Revised Civil. Statutes 
of Texas, and wball. be sufficient ground for the filing of charges 
to revoke or wuwpeud his license. Uponaheariugpursuanttothe 
filing of charges based upon uouobwervance of this rule, the per- 
son charged shall have the burden of establishing that his license 
has not been placed at the disposal or in the service of any per- 
won not licensed to practice optometry in this State." 

Paragraph 12 of Rule No. 1 should either be omitted or changed. 
The optometrist should uot be held responsible for the filling of a prewcrip- 
tion by another person uulesw he selects the perwoa to fill it aud knows or 
should know that the person selected is incompetent, i.e., unless he is guilty 
of negligence in selecting the person, or unless he actuallychecks the &SBeB 
after the'prewcription is filled. 

Paragraph 4 of Rule Ro. 2 should be omitted. Subdivision (h) of 
Article 4563 does not apply to this type of activity. 

The proviwionw relating to swnitary condition of'the'surroundings 
should be omitted fromRule No. 3. There is uo rational conuectiou between 
the sanitary condition of the surroundings aud the placing of a license at 
the disposal of an unlicensed person. 

oJlxxJ2.w 
APPROVND: Yours very truly, 

I;;r-r& r., 
i 

+‘3- 
Bumell Waldrep JORNBEA SRgPPRRR 
Reviewer Attoruey General of Texas 

John Ben Shepperd 
Attorney Seneral 

MKutlm 

BY 
Assistant 
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PROPOSED RUIR RO. 1 
BASICC@S%TRliCRRULS 

Iu the initial exauiuatiou of a patient for vhom the optometrist 
61~ or causes to be signed a prescription for sn ophthalmic lens the op- 
tomtrist shall make aud record, if possible, the following findings of the 
condition 0r the patient: 

Case History (ocular, physical, occupational aud other 
pertinent infonltation). 

Far point acuity, O.D., OS., O.U., unaided; with old 
glasses, if available, aud with nen glasses, if auy. 

Rxternal examiuatign (lids, coruea, wclera, etc.) 

Interual ophtbalmoscopic exaaduation (media, fundus, etc.) 

Static retinowcopy, O.D., O.S. 
. 

Subjective findings, far point and near point. 

Phorias or ductions, far and near, lateral and vertical. 

Amplitude or range of accommodation. 

Amplitude or rauge of couvergence. 

Angle of vision, to right and to left. 

The optometrist shall be rewponwible for the following iuforma- 
tiou on every prescriptian: iuterpuplllary distance, far and 
near; leuw prescriptlou, right and left; color or tint; segment 
type, wise and position; the optometrist~w siguature. 

The optometrist shall be respousible for the proper aud accurate 
filling of his prescriptions. 

Au optometrist who kuo~iugly, uilfully or repeatedly fails or 
refuses to comply tith auy of the foregoing requiremeu tW Bhau 
be considered by the Board unfit or incompetent by reason of 
negligence within the meaning of Article 4563(c), Revised Civil 
Statutes of Texas. 

If auy of the above provisions, or any part thereof, are cou- 
WtNed by the Courts to be invalid for say reason, it is the 
iuteution of the Board that the remainder should coutiuue in full 
force aud effect; that is, it is the iataution of the Board that 
each of the above rules aud portiouw thereof are severable. 
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PROPOSED Rm IKL 2 
PRICRADRAll'ADVRFClYIS~GRULF. 

Ro optometrist shall publish or display, or knowingly cause or permit 
to be published or displayed by newpaper, radio, television, window display, 
poster, sigu, billboard or eny advertising medium, or use as all or part of 
any trade or af18umed name in which he practices optometry, eny statement or 
advertisement which states or implies, directly or indirect&, any of the 
following: 

1. A price for professional services 01' ophthalmic materials supplied 
in connection therewith, that such services or materials are free, 
cheaper, more reasonable, or that such services or materials will 
cost less or may be obtained at a specific price. Examples of ad- 
vertisements prohibited hereby are:, "at a savlng,"~"lower costs," 
"more economical, " "free examinations, " "lowest prices," a price 
for glasses "including examination," ,,$ ana up, n 

value for $-F 
"*ave $ 

on your eye care," "$ or any variations 
thereof or words of similar import or meaning. 

Es That the optometrist, his employees or associates, are better or 
best trained, better quellfled or superior to other optometrists, 
perform services in a superior manner, possess a peculiar or par- 
titular technique or style of service, including the advertisement. 
of "superior," "finest," "complete," "better," or "best" examination 
or service or "satl8factlOn guaranteed," or "you mu& be satisfied," 
or otherwords of hnllar import or meaning; or,thatophtbeln&c 
materials flmnished are "superior,k "best," "finest," or any other 
words of SMlEr import OFmeening. 

1. An optometrist uho~ knowingly, wllfully or repeatedly violates any 
of the foregoing rules, shell be considered by the Board as guilty 
of fraud, deceit or misrepresentation IQ the practice of optometry 
within the meaning of Article 4563(b), Revised Civil Statutes of 
Texas. 

4. An optometrist who wilfdly or repeatedly obtati patients or pa- 
tmnage',directly or indirectly by referrals from a person, firm or 
corporation who publishes or displays any statements or advertlse- 
ments prohibited by sections 1 and 2 above shall be considered by 
the Boar& as guilty of airectly or indirectly employing solicitors, 
canvassers or agents for the purpose of obtaining patronage within 
the meaning of Article 4563(h), Revieed Civil Statutes of Texas. -- 

2. If any of the above provisions,' or any par$ or word thereof, are 
construed by.the Courts to be Invalid for any reason, it Is the 
Intention of the Board that the remainders should continue in full 
force and effect3 that is, it is the inti$ntiOn of the Board that 
each of the above rules and portions of rules are severable. 



Honorsble W. F. Baber, page 10 (~~3-256) 

All rules, regulation6 and admlnistrative~interpretatlons heretofore 
adopted~by the Roexd are hereby repealed and rescinded in so far as 
such rules or interpretations, or any of them, or auy provlslon 
thereof, is, or are inconsistent herewithi 

These rules shell become effective on , 1956, and a 
COPY hereof shall be immediately mailed to each optometrist licensed 
by the Board. . 

PROPOSEiDRUIXR~0.3 
CORPORATEPRACTICERUIX 

In order to eafeguardthe risud welfare of the public and the optome- 
trist-patient relat&nshlp, fix professional rssponnibility, establish stand- 
ards of hygiene and professional surroundings, more nearly secure to the pa- 
tient the optometrist's undivided loyalty and servlce, at+13 carry out the 
legisleture's pr&ibitiqn of placing an optometric license in the service or 
at the disposal of uulicensed persons, optometri*s who lease space irom and 
practice optometry on the premises of a mercantile establi$ment shall comp4 
with the following rules: 

The practice must be owued by an optometrist licensed by the State 
of Texas. 

Every phase of such practice and the leased pren$ses shall be under 
the exclusive control of an optometrist licensed by the State of Texas. 

Prescription files aud all business records must be the sole property 
of the optometrist and free from involvement with the mercantile es- 
tablishment or any unlicensed person. 

The leased space must be definite and apart from space occupied by 
other occupants of the premises and free from any conditions or sur- 
roundings that might make same unsanitary or unhygienic. 

The leased space shall have a patient's entrance opening on a public 
street, hall, lobby, corridor or other public thoroughfare. 

Wo phase of the optometrist's practice shell be conducted as a depart- 
ment or concession of the mercantile establishment., and there shall 
be no legends or signs such as "Optical Department,," "Optomstrical 
Department," or others of similar import, displayed on any part of 
the premises or in any advertising. 

The optometrjat shall not petit his name or his practice to be di- 
rectly or indirectly used~ in connection with the mercantile establlsh- 
ment in any advertising, displays, signs or in any other manner. 
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2. If a patient desires credit, the account shall be established with 
the optometrist and not the credit department of the mercantile es- 
tablishment, provided, however, nothing herein shall prevent the 
optometrist thereafter selling, transferring or assigning such ac- 
count. 

2. Au optometrist who knowingly, wilfully or repeatedly violates or 
continues In violation of any of the preceding rules, shall be con- 
sidered by the Board in violation of Article 4563(i), Revised civil 
Statutes of Texas. -- 

lo. If any of the above provislone, or any part thereof, are construed 
by the Courts to be invalid for sny reason, it is the Intention of 
the Board that the remdd.er should continue in full force ana ef- 
fect; that is, it is the intention of the Board that each of the 
above rules and portions thereof are severable. 


